JOANNE McCLUSKY	


Barrister & Solicitor 	Tel:  (604) 689.4010


Suite 900 – 525 Seymour Street	Fax: (604) 684.2349


Vancouver, B.C. V6B 3H7			


E-Mail:  jmcclusky@lumiguide.com





September 11, 2003





Bob Herath –Acting Section Head


Ministry Sustainable Resource Management Land and Water BC Inc.


bob.herath@gems1.gov.bc.ca





Dear Mr. Herath:





Re:	License Application Z118466


By the Sunshine Coast Regional District to draw 14 million gallons of water from Hotel Lake, Pender Harbour





This letter is a follow up to the meeting held at the SCRD offices on August 29, 2003.





There are a number of issues to be addressed.





A.	The Minutes of the Meeting recorded by the SCRD.





The minutes do not record Mr. Nanson’s statement that he would not be processing the application until there was a response to AAQWA’s s.11 Objection dated August 26, 2003.  This is a significant omission and very material to the due process of the application.  





Please direct that the minutes be amended to include this statement as the minutes form part of the legal record in this matter and direct that we be provided with an amended copy of the minutes.  As it was your meeting, this should not be an issue for you.





B.	The Conclusion to the minutes state inter alia that:





Mr. Harris will provide a written rebuttal to our objection. 





Mr. Ward Prystay from the firm of Jacques Whitford Environment Limited, the author of the Environmental Report tabled at the meeting on behalf of the Daniel Point Developer (the “Environmental Report”) will provide a written response to our objection.





The SCRD will provide a written response to all letters of concern they have received in this matter and respond to our S. 11 Objection included as an appendix to the minutes of the August 29th meeting. 





Mr. Prystay will provide to all parties to the meeting all of additional information relating to the Environmental Report. 





Regretfully, we have not been provided with any of the material in items B 1, 2 and 3 above as directed by you.





We have not been provided with all of the science and underlying data used for Mr. Prystay’’s report.  We were provided with the power point presentation and a limited part of the science.  We request a full package of all of the underlying science and raw data used in the preparation of the Environmental Report.





Without the above information AAQWA cannot make an informed supplemental objection to the new material provided at the meeting and obviously we have to wait for the rebuttal from Harris and responses from the SCRD and Mr. Prestay.





C.	Restricted Use of the Environmental Report.





I note that Item 6 of the Environmental Report called “Closure” severely limits the use of the report to solely the developer, John Allen Development Ltd. and limits liability from any third party who relies on the report.  Based on that, how can your department or DFO rely on the Environmental Report?  For starters it uses figures from Mr. Harris’s report.  Our s.11 Objection analyses some of the serious deficiencies in the Harris report. It follows that the Environmental Report will reflect some of those deficiencies, particularly with respect to drawdown.  Have you retained an experienced hydrologist to review the Harris report and our Objection?





D.	Supplements to the s.11 Objection dated August 26, 2003 by AAQWA. 





Our first supplementary objection will be limited to responses to the fisheries section of the Environmental Report.  We will be providing three letters from three biologists, each one a doctor of biology and a resolution that is on the agenda of the B.C. Federation of Naturalists at the next meeting Scheduled for September 18, 2003 regarding the spickleback of Hotel Lake being placed on the Species at Risk list.  The stickleback are the subject of investigation by an international groups of scientific researchers and in particular by the Research Recovery Team authorize by the Federal Ministry of the Environment.  The team is composed of academics and professors from the University of British Columbia.  One of the biologists working with us is a member of the Research Recovery Team and he is teaching full time and volunteering his time in this matter so we are subject to his schedule.  However I am advised that the time line for the filing of this matter is currently scheduled for Friday September 12th or Monday September 15, 2003.





This first objection will state that Supplement No. 1 to the AAQWA is therefore limited by the lack of material to be provided by the SCRD, Mr. Harris and Jacques Whitford Environment Limited. It will contain our comments, which are limited by the missing information.





E.	Due process 





You kindly consented to my request that we be provided with an outline of the due process that you are required to conduct in the analysis, processing and consideration of the water license application.





In view of my concerns expressed in Items B and C above, would you please provide a detailed due process outline with the milestones and goals that must be met to approve or reject the application?  





What happens to the due process and time line of 140 days if we are not provided with all the information outlined in B above in a timely manner?  I am most concerned that we may be provided with the information on day 138 of the 140 day deadline.  Obviously we would not have time to respond.   





We will need at a minimum, 13-15 business days.  Some of the key members of our organization will be away from their homes for a portion of September. Please keep in mind that on the applicant’s side there are experts who are being paid in this matter.  We do not have any paid experts working with us.  We are all volunteers and we all have other jobs to earn a living. Mr. Harris is the developer’s consultant and to our amazement continues to also act for the SCRD which is a blatant conflict of interest.  As such, I submit that you cannot rely on this report because of the bias and because of its inaccuracy.   His calculation of the volume of the first metre of the lake is absurd and that calculation has a ripple effect throughout the report. I submit this is a fatal flaw. Now that you are aware of the flaws, what are you going to rely on for a scientific analysis of the capacity of the lake?  





I further submit that because of the severe and irreversible consequences of the proposed DFO dam through the geotechnical clay plug and the potential draining of the lake coupled with the effect of the two licenses also drying up the lake that this application process be stopped immediately.  An error of this order cannot be rectified.  





Depending on your response we AAQWA may bring in additional legal adviser as we are most concerned with the time it will take for all parties to complete their due diligence and your stated objective of complying with the 140 day deadline.








Yours truly,








“Joanne McClusky”





Joanne McClusky








David Nanson – 


Biologist, Department of Fisheries and Oceans


nansond@pac.dfo-mpo.gc.ca





Alec Drysdale


Regional Land and Water Manager


Ministry Sustainable Resource Management Land and Water BC Inc.





Jim Mattison


Comptroller of Water Rights


Ministry Sustainable Resource Management Land and Water BC Inc.





Hugh Harris 


Hydrologist Consultant


hughgharris@hotmail.com











Tim Adams


Coast Garibaldi Health Region


Tim.adams@cgh.bc.ca





Steve Lee – 


SCRD Water Manager


Steve.lee@scrd.bc.ca








AAQWA


Attention:  Joe Harrison, Cheryl and Peter Steernberg
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