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IN THE MATTER OF AN APPEAL UNDER THE WATER ACT,

McCLUSKY/MULLINGAN/HAWRYCHUK. V. MARCH 8, 2004 DECISION OF THE REGIONAL WATER MANAGER 

RE. CONDITIONAL WATER LICENSES CWL119338 AND CWL119324

STATEMENT OF POINTS OF THE APPELLANTS

JOANNE McCLUSKY, TERRY AND JOYCE MULLIGAN 

I.
JURISDICTION 

1. Pursuant to section 40 of the Water Act (in effect at the time of the decision and filing of the appeal, but now repealed, with underlying rights and procedures recast under section 93 of the Water Act and Part 8 of the Environmental Management Act), the Appellants Joanne McClusky and Terry and Joyce Mulligan seek to quash the issuance of Conditional Water Licences (“CWLs”) 119338 and 119342, which represent transfers of water rights originally embodied in CWLs 17526 and 62623 respectively.

2. Assistant Regional Water Manager Alec Drysdale (the “Regional Manager”) issued CWLs 119338 and 119324 on March 8, 2004.  The Appellants appealed the decision of the Regional Manager on March 31, 2004.

II.
PARTIES TO THIS PROCEEDING 

A.  THE APPELLANTS

3. Ms. McClusky and the Mulligans are riparian owners on Hotel Lake, which is located in the Garden Bay area of Pender Harbour. Mulligan is an unlicensed water user since 1973.  

4. The Mulligans rely on Hotel Lake for drinking water and other domestic uses and therefore require the water quality of Hotel Lake to be adequate for domestic consumption.  

5. Ms. McClusky relies on another water source for domestic needs, but Hotel Lake could serve as a contingent supply, should her primary source fail.  Both Appellants use the water for recreational purposes and Hotel Lake provides aesthetic and amenity values for both Appellants.  

6. Both appellants are members of a community organization called AAQWA (“Area A Quality Water Association”), which was formed to represent the interests of residents in the use and management of water in the area.  The appellants are representing the interests of the other members of AAQWA such as Frank and Caron Hawrychuk.  The Hawrychuks hold CWL C037714, issued in 1976, which is used for domestic purposes.

B.  THE RESPONDENT

7. Alec Drysdale is the Assistant Regional Water Manager with Land and Water British Columbia (“LWBC”) who issued CWLs 119338 and 119342.

C.  THIRD PARTIES

8. The Sunshine Coast Regional District (the “SCRD”) includes the town of Sechelt on the Sunshine Coast and is the governing municipal jurisdiction for Area A of the Sunshine Coast.  Hotel Lake is located about 50 kilometres north of Sechelt in the Pender Harbour area of Area “A”.  SCRD operates a waterworks system and holds CWLs 119338 and 119342 (as well as other water licences).

9. Daniel Point Projects, Ltd. proposes to build a number of homes on land it owns within the Regional District’s boundaries.  In submissions in relation to a stay application brought by the Appellants, Daniel Point Projects, Ltd, plans to supply those homes with water from the Regional District and it is required to satisfy the Regional that the new homes will have a water supply before it can obtain a permit to begin development.

D.  PARTICIPANTS

10. Ralph James and Peter Nelson hold Hotel Lake CWLs 45086 and 24211 respectively.
III.  SUMMARY OF POSITION

11. The water rights embodied in CWLs 17526 and 62623 have not been exercised for at least 50 years and 21 years respectively.   Hotel Lake is currently in a stable, small water deficit position.  

12. Exercise of the rights embodied in CWLs 119338 and 119342, which have precedence dates of March 15, 1946 and March 24, 1972 respectively, will: 

a. put the lake into a substantial water deficit that will negatively impact water quantity and quality in Hotel Lake, which will be borne by junior licence holders, unlicenced users, and riparian owners who rely upon the lake for non-consumptive uses;

b. diminish water availability in downstream water sources, such as Hotel Lake Creek and Mixal Lake;

c. trigger or exacerbate negative impacts on the quantity and quality of groundwater in the area; and

d. trigger or exacerbate environmental impacts.

13. The Environmental Appeal Board should set aside the issuance of CWLs 119338 and 119342, which transferred rights held under CWLs 17526 and 62623 as:

a. the Regional Manager failed to provide notice and an opportunity to make submissions to riparian owners and other licensees prior to issuing;

b. by assuming that CWLs 17526 and 62623 were in current use at the time of the transfer, the Regional Manager erroneously concluded that transfer of the water rights would not increase total water usage;

c. the water licence transfers harm existing licences and riparian owners;

d. the water licence transfers  harm the environment;

e. water licence transfers have occurred where the rights transferred had not been beneficially used for periods of 21 years and 50 years; 

f. water licence transfers have occurred where the rights transferred are have not been beneficially used and there is insufficient water to meet existing uses and environmental needs; and

g. the transfer of priority dates, where rights have not been beneficially used, operated to prejudice of existing licensees who have beneficially used water on a continuous basis.

IV.  FACTUAL ISSUES

A.  TERMS AND USAGE OF CWLs 119338 AND 111342 – ISSUED IN SUBSTITION FOR CWLs 17526 AND 62623

14. On March 8, 2004, LWBC issued to the SCRD two conditional water licenses, CWLs 119338 and 119342.  

15. CWL119338, issued for a waterworks purpose, allows the withdrawal of 7,300,000 gallons per year and was issued in substitution for CWL 17526.  The quantity authorized and priority date (March 15, 1946) under each licence is the same, however, the works and appurtenant land have changed.

16. CWL17526 was originally issued on March 15, 1946 to Henry Whittaker to operate a pelton wheel (a device to generate electricity). During the 1950s, use of water under this licence was discontinued when regional electrical service was introduced.

17.  CWL119342, issued for a waterworks purpose, allows the withdrawal of 4,015,000 gallons per year.  The quantity authorized and priority date (March 24, 1972) under each licence is the same, however, the works and appurtenant land have changed.

18. Together, the issuance of CWLs 119338 and 119342 allow the withdrawal of 11,315,000 gallons annually.  

19. CWL 62623 was originally issued to Henry Whittaker. The license supplied water through works consisting of a wooden stave (pipe) and tank located on the Whittaker properties.  Prior to 1983 the license was discontinued when the Whittaker properties began receiving service Garden Bay Waterworks district.  

20. The original water works for both CWL 17526 and 62623 no longer exist. Both of the Original Licenses were sold to Garden Bay Waterworks for $1.00 in 1983 and were designated for emergency back up use.  They have not been used since their purchase in 1983.   

21. LWBC incorrectly assumed that the two unused licenses were in use and therefore their transfer would not change the current withdrawal of water.

B.  LICENCE APPLIACTION BY SCRD IN MAY 2003

22. In May 2003, the SCRD applied to Land & Water BC for a new water licence allowing the withdrawal of 14,000,000 gallons annually.  Water obtained pursuant to the requested licence would have supplied the proposed Daniel Point residential development. 

23. Despite the requirements of the Water Act, notice of the application was not given to riparian owners and licenced water users.

24. Hotel Lake riparian owners, licensed and unlicensed users and many others in the Garden Bay area of Pender Harbour, including the appellants eventually learned of the application and formed a community association called AAQWA (“Area A Quality Water Association”) to oppose the application.  As a result of AAQWA’s efforts, LWBC scheduled a hearing for August 29, 2003.

25. AAQWA representatives attended a hearing of Land & Water BC on August 29, 2003 along with the SCRD and its consultants and others.  AAQWA filed a comprehensive technical brief and presented its arguments to the meeting. 

26. On November 19, 2003  LWBC issued a  letter to the SCRD stating that the SCRD had not shown there was enough water to support the new license for 14,000,000 gallons and that comprehensive hydrological study was required to determine the adequacy of water in Hotel Lake for new licenses.  The letter stated, inter alia:  

“It is our opinion that the hydrological analyses of Hotel Lake given in the consultants' reports have not adequately substantiated the availability of water. We require a more comprehensive hydrological study to confirm the availability of water in Hotel Lake and the impact of further withdrawal of water from the lake on its water level. We are, therefore, not in a position to adjudicate the application in your favour until a new study is completed. ...” 

27. Land & Water BC, the SCRD representatives of AAQWA and other local purveyors including the South Pender Water District and the Garden Bay Water District met in January, 2004 and AAQWA was reassured that no new water licenses would be issued without notice and that AAQQA would be kept informed generally. There was a commitment to act collaboratively in good faith with full disclosure. The need for an Area A Master Water Plan and a proposed scientific study on Hotel Lake by the SCRD were identified as key issues by the SCRD director.  

C.  TRANSFER OF THE ORIGINAL LICENSES AND ISSUE OF THE NEW LICENSES

28. Without notice to AAQWA, the Daniel Point Developer purchased the two Original Licenses from Garden Bay Waterworks and the SCRD applied to LWBC to transfer the licenses to the SCRD.  

29. When AAQWA learned of the application it protested the transfer arguing that if Land & Water BC determined on November 19, 2003 that the lake did not have enough water for the 2003 new license application that position would also apply to the two transferred licenses. Its protests were ignored and the transfers were approved and the new licenses approved.  In short, LWBC gave no notice of the transfer application and AAQWA members were not allowed to make submissions.   

D.  HYDROLOGIC CAPCITY OF HOTEL LAKE 

30. Rainfall is the sole source of water for Hotel Lake, either falling directly on the lake or by runoff from upstream watershed area of the lake. Figures reflecting annual inflow or replenishment of the lake cannot be used as the sole basis for calculating the carrying capacity of the lake.  Considerable amount of water flow through additional water in the system flows through and is not available during the summer months and fall months when the lake is in a deficit position.

31. The geology of Hotel Lake consists largely of shattered rock, which increases the flow of ground water. This has two consequences:

(a) Hotel Lake is a summit lake and the flow of water and seepage of water from it is essential to supply water to down gradient lakes, streams and wells.  Reduced water levels will result in irrevocable environmental damage to the quality of water in Hotel Lake and down gradient local fisheries, lakes, streams and wells for fish, wildlife and human consumption.   

(b)The geology of shattered rock restricts the usefulness of the Lake as a summer reservoir. Any statement that the annual supply of rainfall for Hotel Lake is adequate for the New Licenses is misleading because: 

(i) most of the rain is in the winter

(ii) the winter rainfall is not stored

(iii) water is required to supply water to Hotel Creek for down stream fisheries and for  seepage to supply downstream lake and wells and ground water.  

As a result the winter rainfall cannot be stored in the lake to provide for the four –five warn weather month when the lake is in a deficit position and demand is at its highest because most of the residents are seasonal summer residents.

32. Water leaves Hotel Lake through extraction, evaporation, seepage and outflows through Hotel Lake Creek.  

33. Water user and riparian owners have experienced water shortages and have observed a dewatering of Hotel Lake Creek and substantial draw downs of Hotel Lake in the late summer and early fall.  These events happen most years.

34. The current licensed and unlicensed extraction of water from Hotel Lake is at the maximum amount that Hotel Lake can sustain.  The Lake is in a deficit position for the months of March to October of each year, which means that the inflow to the lake is less than the output.  

35. Use of CWLs 119338 and 119342 will likely result in: a later filling and earlier drawdown of Hotel Lake; reduced outflow through Hotel Lake Creek; reduced seepage that will impact groundwater users and recharge of other water sources; lower lake levels in summer; impacts to water quality – including increases in phosphorus and arsenic concentrations -- reducing Hotel Lake’s suitability for domestic uses.  These potential impacts have been quantified by Dr. Brian Guy:

(a) Overflow:  Overflow volumes and rates will be smaller. The overflow will drop by up to about 1 million Imperial gallons per year and the period of time that the outlet is flowing will shorten by up to about two weeks. 

(b) Seepage Losses: Seepage from the lake bottom will drop by up to about 177mm. ie. 10 million Imperial gallons per year. 

(c) Lake Drawdown:  The lake level will drop each summer up to 191 mm lower than it would without the new licenses in place.

(d)  Phosphorus:  Concentrations of phosphorous could increase by 3%, where current concentrations already reach or exceed the maximum concentrations established under the Guidelines for Canadian Drinking Water Quality.

36. Given the priority dates associated with CWLs 119338 and 119342, the brunt of water shortages will be borne by junior licence holders, unlicenced users, riparian owners and the environment.  This will occur despite decades where beneficial use of the underlying water rights was not made.

E.
ENVIRONMENTAL IMPACTS OF LICENCE TRANSFERS

37. Use of CWLs 119338 and 119342 will likely have significant environmental impacts, including:

(a)  Decreased Water Levels in Downstream Water Sources:  Hotel Lake is a summit lake and its seepage losses are important in recharging aquifers at lower elevations, maintaining base flows in Hotel Lake Creek and possibly Mixal Creek ( both salmon spawning streams) and contributing to Mixal Lake inflows. Additional withdrawals pursuant to means there could be significant implications of additional withdrawals from Hotel Lake on downstream lakes and creeks and down gradient aquifers and wells.  The potential impacts of the water withdrawals have not been addressed in any study to date.

(b)  Poor water quality:  The water quality guideline for phosphorus (for the protection of aquatic life) is already exceeded from April to mid-June.  Increase water extraction will likely result in an increase in the frequency of algae blooms. Additional withdrawals will exacerbate water quality problems with phosphorus in Hotel Lake, as well as with arsenic in downstream water sources. 

(c)  Foreshore damage:  Increased draw downs will have negative impacts on the foreshore and riparian zone, and will also likely lead to water quality problems.

(d)  Fisheries Impacts:  a reduced flow in Hotel Lake Creek will likely impact Coho salmon  and Peamouth Chub spawning as well as impacting Cutthroat Trout.

V.  LEGAL ISSUES

A.  NOTICE

38. The Regional Manager failed to provide notice and an opportunity to make submissions to riparian owners and other licensees prior to issuing.  The Appellants submit that the Regional Manager should have given notice to riparian owners and licensees based on the scheme and intent of the Water Act, and the doctrines of procedural fairness and legitimate expectations.

B.  ERRONENOUS ESTIMATIONS OF CURRENT WATER USAGE

39. By assuming that CWLs 17526 and 62623 were in current use at the time of the transfer, the Regional Manager erroneously concluded that transfer of the water rights would not increase total water usage.  Based on this error, the decision of the Regional Manger should be set aside.

C.  LIMITATIONS ON THE TRANSFERANCE OF WATER RIGHTS

40. The Appellants it is not fair and reasonable to authorize the transfer of water rights under section 19 of the Water Act where:

a. the water licence transfers harm existing licences and riparian owners;

b. the water licence transfers that harm the environment;

c. water licence transfers have occurred where the rights transferred had not been beneficially used for periods of 21 years and 50 years; 

d. water licence transfers have occurred where the rights transferred are have not been beneficially used and there is insufficient water to meet existing uses and environmental needs; and

e. the transfer of priority dates, where rights have not been beneficially used, operated to prejudice of existing licensees who have beneficial used water on a continuous basis.

VI.  RELIEF SOUGHT
The Appellants therefore seek an Order of the Board quashing or setting aside the issuance of CWLs 119338 and 119342. 

The Appellants specifically reserve the right to amend, vary or add to this summary of points in the written and oral argument that will be presented at the scheduled hearing.

Respectfully submitted

Randy L. Christensen and Joanne McClusky for the Appellants
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