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JOANNE McCLUSKY  
Barrister & Solicitor  Tel:  (604) 689.4010 
Suite 900 – 525 Seymour Street   Fax: (604) 684.2349 
Vancouver, B.C. V6B 3H7    
E-Mail:  jmcclusky@lumiguide.com 
 
 
May 14, 2004 
 
Environmental Appeal Board 
4th Floor, 747 Fort Street, 
PO Box 9425     STN PROV GOVT 
Victoria, British Columbia 
 
Attention: Alan Andison 
 
Dear Mr. Andison; 
 
Re:  File No.:2002-Wat-003/004 
 

Water Act Appeal of Two Water Licenses CWL119342 and CWL119338 
            And Stay Application: 
 
CWL119342 replaces CWL 62623 issued March 24, 1972 for 4,015,000 gallons (the 
1972 license). 
 
CWL119338 replaces CWL17626 issued March 15, 1946 for 7,300,000 gallons. (the 
1946 license). 
 
Total gallons: 11,315,000 gallons. 
 
Accompanying this letter is the report of Dr. Brian Guy, dated May14, 2004 which 
addresses a number of issues raised in the rebuttal material filed on April 23, 2004. 
 
Issues 
 
1. Objectors 
 
In response to the letter of April 22, 2004 from LWBC listing objectors, I have been 
retained by Karl Uhrle, Frank and Caron Hawrychuk, , Ronald and Carla Knight and a 
host of others who have land on the lake or are water users.  I have signed 
authorizations from these people. Sharon and Brian Croft are working cooperatively with 
AAQWA which is the grass roots community organization representing people with an 
interest in this matter.  Sharon and Brian Croft are members of AAQWA. 
 
2. Prior use 
 
LWBC erred in assuming both licenses were in current use. 
 
2.1 Both licenses were transferred from Whittaker to Garden Bay Waterworks in 

1983.  
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2.2 Garden Bay has never had any equipment in Hotel Lake to use the two licenses 
and thus there has never been any prior use of these two licenses by Garden 
Bay Waterworks.   

  
  Refer to the affidavit of Joe Harrison dated, signed and sworn May 8, 2004. Joe 

Harrison was the Director for Area A of the SCRD from 1978 to 1982, President 
of the Pender Harbour Rate Payers Association from 1977 to 1995 and is 
currently a Director of the Sunshine Coast Conservation Society.   

 
 The Harrison affidavit states that on May 5, 2004, the current Area A Director, 

John Rees told a public meeting of the Sunshine Coast Conservation Society 
that “Garden Bay Waterworks” have never had any equipment on Hotel Lake that 
would allow water to be pumped from Hotel Lake”.  

 
2.3 The 1946 license was issued to operate a pelton wheel which is a device to 

generate electricity. This license was used until hydro came to Pender Harbour 
some time in the 1950’s. It has not been used since.  
 

2.4 The 1972 license supplied water via a wooden stave (pipe) and tank located on 
the Whittaker properties.  At some time prior to 1983 the license was 
discontinued when the Whittaker properties were hooked up to the Garden Bay 
Waterworks district and the tank was removed. Refer to the affidavit of Nina 
Whittaker dated, signed and sworn May 8, 2004. Nina Whittaker has lived on the 
Whittaker property since 1966.  
 
 

3. Assumption that Water is Available at time of transfer of licenses.  
 
LWBC erred in assuming “that water is available” when they transferred the two licenses 
by assuming the two transferred licenses were in use and that the water was already 
being drawn from Hotel Lake.  See email of Bob Herath dated March 22, 2004 
addressed to Brian Croft attached as Exhibit A to the affidavit of Joe Harrison. 
 
The error was compounded by then following their policy not to revisit decisions on 
already issued licenses unless there is new scientific evidence.  However the decision to 
issue the 1946 license was primarily to supply water to generate electricity. When hydro 
took over responsibility for the supply of electricity the use of the license ceased. 
 
The 1972 license became inactive for when Garden Bay Waterworks took over the 
supply of water to the Whittaker property and the license became inactive and was no 
longer required.  
 
4. Absence of New Scientific Evidence  
 
BCLW erred in assuming there was no new scientific evidence to consider and making  
the decision to transfer the licenses in a vacuum by relying on conditions at the time of 
grant and ignoring the environmental changes and new science since that time.. Since 
the date of grant of the two licenses in 1946 and 1972, there are issues of greenhouse 
warming and increasing temperatures, climate change, drier and hotter summers and 
wetter winters.  BCLW also ignored the loss of water by seepage from the lake to the 
aquifer which is new science not considered when the licenses were initially issued.  
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5. Sources of Water Loss and Drawdown Calculations 
 
5.1 Hotel Lake loses water four ways. The Harris report which is very problematic 
(See the Report of Dr. Brian Guy attached) calculated draw down solely on pumping for 
licensed users.  This is a static view of the lake and ignores the dynamic and complex 
interaction of the pumping along with the other three sources of water loss: (i) evapo-
transpiration,  (ii) natural outflow through Mixal Creek and (iii) seepage from the lake as 
a summit lake into the underlying aquifer.    
 
Hotel Lake is the summit lake [highest in elevation] of the aquifer and supplies water by 
seepage [recharges] the underlying aquifer and the lower lakes and wells dependent on 
the aquifer.  These lakes are in order of descending elevation:  Garden Bay Lake, 
Catherine Lake and Mixal Lake. 
 
5.2 The Harris report did not include the two transferred licenses and actually omitted 
two others for four missing licenses totaling 13,220,202 Imperial Gallons annually. 
(Figures from LWBC website).  The Harris report also omits eight unlicensed users at 
500 Imperial Gallons per day for a total of 1,461,000 gallons annually.  See Appendix 12 
of Harris Report (attached). 
 
John Heinonen, a Physical Scientist with Habitat and Enhancement Branch, Fisheries 
and Oceans Canada states: “that the average inflow estimate on an assumed 
precipitation of 1100mm/year by the Harris Report omitted issues of interception, 
evaporation and transpiration.  See item 8 of the Heinonen email dated December 15, 
2003 attached as Exhibit B to the affidavit of Joe Harrison. 
 
John Heinonen clarified his statement about the volume of water in item 21 of his email 
by a new email dated May 13, 2004.  He states the corrected volume to be:  
 

“somewhat less than 275,000 m^3, depending on the bathymetry of the upper 1 
meter of lake bed…275,000 m^3 is roughly 60,500,000 Imperial Gallons 
according to the unit conversion program I consulted.” 

 
See email of John Heinonen dated Mary 13, 2004. 

 
5.4 As the water licenses have never been used by Garden Bay Waterworks, their 
transfer should have been treated as new licenses and therefore be subject to the same 
due diligence by LWBC as the 2003 new license for 14,000,000 gallons. If there was not 
enough water for the 2003 new license, there is not enough water for the two transferred 
licenses.  
 
5.5 The Harris report was sufficiently problematic that LWBC in their November 19, 
2003 letter rejected the application for a new license of 14,000,000 gallons stated:  
 

“It is our opinion that the hydrological analyses of Hotel Lake given in the 
consultants' reports have not adequately substantiated the availability of water. 
We require a more comprehensive hydrological study to confirm the availability of 
water in Hotel Lake and the impact of further withdrawal of water from the lake on 
its water level. We are, therefore, not in a position to adjudicate the application in 
your favour until a new study is completed. .. To accommodate your study needs, 
Land and Water British Columbia Inc. (WBC) will park your water licence 
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application for six months. We feel that this should be sufficient time to complete 
the necessary work. If you complete your study within six months, we will 
continue with our adjudication process.” 
” 
 

See attached letter dated November 19, 2004. The situation remains the same and no 
work has been done.   
 
6. Refill In Winter Irrelevant To Water Issues In Dry Season 
 
The refill of the lake in the winter is irrelevant to the question of adequacy of water. Any 
additional water in the system flows through and is not available during the summer 
months. 
 
John Heinonen’s email of December 15, 2003 attached as Exhibit B to the affidavit of 
Joe Harrison, explains why: 
 

“Global warming is projected to influence precipitation type and amount, however 
the season distribution of precipitation may not be affected uniformly.  Current 
thinking is that low-flows in rainfall driven watersheds will occur over an extended 
summer period relative to the past, due to drier summer conditions.  There is 
some indication that this may have already have begun to occur over the last 15 
years or so.  If there is an increase in annual precipitation but it tends to occur in 
winter when storage in the lake is fully occupied, it will simply flow through. It is 
the June through October, which appears to be the most critical time for water 
use from Hotel Lake, this period may become drier, rather than wetter, if climate 
change projections are realized.  Drier, warmer weather would tend to 
accentuate water draw down in Hotel Lake during the summer season via 
evaporation and demand increases.” 

 
 
7.0 No Surplus Of Water 
 
Jacques Whitford in their letter of April 23, 2004 states there is a “surplus of water in 
Hotel Lake, on an annual basis”.  
 
Item 6 above makes it clear that the annual refill of water overflows and is not available 
in the drier summer months making the Jacques Whitford statement meaningless that 
there is a surplus of water   
 
Additionally, the Jacques Whitford reports of 2003 state there is an outflow from Hotel 
Lake Creek of 150,000,000 Imperial Gallons a year and zero loss from seepage.   Dr. 
Guy’s report on page 4 and in Table 5 shows this to be impossible and that the outflow is 
closer to 9 million Imperial Gallons a year.  The alleged “surplus” does not exist. 
 
8.  No environmental impact 
 
LWBC erred in not undertaking their due diligence of the transferred licenses by 
choosing to ignore changes in the environment since the original date of grant of the 
licenses in 1946 and 1972 and by assuming that the licenses were in use.  In so doing, 
as stewards of the land, they ignored the environmental impact of the loss of water from 
the two licenses.  
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See the quote of John Heinonen in Item 6 above about the effect of extended summer 
conditions.  The report of Dr. Guy discusses the effect of the licenses on the seepage 
from Hotel Lake to the underlying aquifer and that affect on other lakes and wells and 
water sources. With the use of the two licenses, the lake is projected to be in a deficit for 
two months, which will affect the seepage to the aquifer supply of water to the lower 
lakes and wells. 
 
For example, a development on Mixal Lake which uses wells supplied by the aquifer 
which is recharged by Hotel Lake, reported a drastic change in their wells in 2003.  They 
gave reported the presence of arsenic and high PH levels that were not present before.  
Refer to the May 11, 2004 letter from Broncel Construction Inc. authored by Ron and 
Helen LeBlanc. 
 
9. Damage to fish stock  
 
The Jacques Whitford Environment Ltd. reports rely on the Harris Report regarding the 
draw down from the lake and lake volumes which ignores seepage. Jacques Whitford 
Environment Ltd. incorrectly assumes that natural outflow from Hotel Lake is 
150,000,000 Imperial Gallons and that this water is a surplus that can be stored.  Dr. 
Guy’s report clarifies that the DFO figure of 9,000,0000 gallons a year is appropriate and 
that 90-95% of natural outflow is due to seepage which Jacques Whitford ignores.    
 
Because of the problems in the Harris report, previously cited the reliance by Jacques 
Whitford Environment Ltd .on the Harris Report plus the incorrect assumption that the 
natural outflow is 150,000,000 gallons through Hotel Lake Creek, is fatal to the reliability 
and credibility of their reports.  Accordingly their conclusions about damage to fish stock 
must be disregarded. Simple observation of the creek makes it abundantly clear the 
150,000,000 gallons a year through the creek is impossible. The creek has barely a 
trickle of water in the summer months. 
 
In addition the transfer of the two licenses does not require any remedial action as the 
issue of the 2003 new license required.   
 
Attached are: 
 
(1) the first memorandum of Dr. John Field dated August 24, 2004 regarding 
potential impact of reduced water levels in Hotel Lake on salmon fish stock; and 
 
(2) second memorandum of Dr. John Field dated September 14, 2003 critiquing the 
Jacques Whitford Environment Ltd. report regarding the effect on fish stocks.   
 
The second memorandum details numerous mistakes in the report and states: 
 
 “For both of the above reasons, in my opinion, it is inappropriate t0 put much 

confidence in the fish data obtained and therefore the recommendations that are 
based upon them.”  

 
The second Field memorandum also criticizes the assumption that lake-resident 
salmonids spawn in late winter.  Dr. Field states:  
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“…I don’t think this assumption is necessarily valid…For these reasons I believe 
that there may be fall-spawning cutthrout trout throughout accessible streams of 
the Sakinaw Lake watershed…The mitigation measures described in the report 
would not benefit a fall-spawning cutthroat.  If anything they would have a 
detrimental effect...It would be best to obtain data specific to Hotel Lake before 
allowing any possibility of the lake being drawn below the outlet sill level earlier in 
the year as proposed in the mitigation measures described in the assessment 
report. 

 
 
9.  Phosphate Levels  
 
This issue is dealt with extensively in Dr. Guy’s report.  He advises that the basis for the 
BC drinking water guideline is the potential for elevated P concentrations to cause algae 
growth, which increases the cost of water treatment (e.g. filtration) and can cause 
aesthetic (taste and odour) concerns.   
 
The proposed increase in water withdrawal could reduce the dilution effects of rainfall 
and runoff on P inputs and alter shoreline processes. The changes in lake level could 
result in additional turbulence of lake sediments near the shoreline.  Phosphorus release 
form littoral zones in small lakes as the result of turbulence can make up a more 
significant source of P than it would in larger lakes and therefore be a source of concern 
in Hotel Lake. 
 
Dr. Michael Jackson advises in his memo of May 13, 2004 that the switch from a 
macrophyte clear water state to a phytoplankton-dominance in shallow lakes depends 
on the breakdown of chemical and biological feedback mechanisms that buffer the 
macrophyte-dominated state and resist change.  The withdrawal of water for drinking 
and irrigation purposes might be a triggering factor if the littoral zone of the lake is 
eliminated.  The plants and animals that live in the littoral zone maintain water clarity 
through feedback mechanisms that contribute to the stability of the whole lake 
ecosystem.   
 

“In the case of Hotel Lake, the increase in population over the past 20 years has 
inevitably led to increases in phosphates and nitrates in the water and sediments 
which increases the production of algae and other aquatic forms.  These nutrient 
levels will continue to rise, unless some remedial action is taken to stem the 
source of the eutrophication.” 

 
 
10.   Balance of Convenience 
 
As stated the two transferred licenses are not in use and Garden Bay Waterworks does 
not have any waterworks in Hotel Lake to enable their use. 
 
Use of the licenses would require a 700-metre pipe to connect Garden Bay Waterworks 
with the SCRD waterworks on Hotel Lake.  Officials of SCRD, Steve Lee and John Rees 
have both advised Joe Harrison, the President of AAQWA that the SCRD is proposing 
the allocation of $150,000 to build the pipe for the express purpose of purchasing from 
Garden Bay Waterworks the water required for Daniel Point.  There is therefore no 
prejudice to the SCRD or Daniel Point Development in staying the transfer of the two 
licenses until the full appeal is heard.   
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Enclosures: 
 
1. Report of Dr. Guy 
2. Affidavit of Joe Harrison 
3. Affidavit of Nina Whittaker 
4. Email of John Heinonen dated December 15, 2004 
5. Appendix 12 of Harris Report 
6. Email of John Heinonen dated May 13, 2004 
7. LWBC dated November 19, 2003. 
8. Letter from Broncel Construction faxed May 11, 2004 
9. Dr. Field Memo - August 24, 2003 
10. Dr. Field Memo -  September 14, 2004 
11. Dr. Michael Jackson Memo – May 13, 2004 
  
 
Yours truly, 
 
Joanne S. McClusky 
 
cc.   Land & Water B.C.  attention:  Alec Drysdale, Bob Herath 
cc.   Jacques Whitford Environment Ltd.  Attention:  Ward Prystay 
cc.   Hugh Harris  
cc.  Daniel Point Development Ltd. 
cc.  Murdy & McAllister - SCRD 
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November 19, 2003 
 
Sunshine Coast Regional District 
5477 Wharf Road 
Box 800 
Sechelt BC V0N 3A0 
 
Attention:  Mr. Steve Lee 

General Manager Infrastructure Services 
 
Dear Mr. Lee: 
 
Re:  Water licence application, Sunshine Coast Regional District, Hotel Lake 
 
We have now completed our review of your above water licence application. In 
completing the review we have very carefully considered all the reports and other 
documentation submitted by you and your consultants, Hugh G. Harris & Associates Inc. 
and Jacques Whitford Environment Limited. Also, we have reviewed comments from 
referral agencies and the public.  
 
It is our opinion that the hydrological analyses of Hotel Lake given in the consultants' 
reports have not adequately substantiated the availability of water. We require a more 
comprehensive hydrological study to confirm the availability of water in Hotel Lake and 
the impact of further withdrawal of water from the lake on its water level. We are, 
therefore, not in a position to adjudicate the application in your favour until a new study 
is completed. Further more, the review of any new submission will be subjected to all the 
steps required by our application process, including advertisements, notifications to 
concerned parties, and public hearings.   
 
We are also aware that you are currently looking at the need for a coordinated water 
management plan to meet the overall future water needs of your community, with the 
most efficient use of available resources. We support a rational approach to developing 
community water supply with minimum environmental impact, and the notion of 
developing a master water allocation plan for your community before making specific 
water licence applications. To help you in getting the desired end result, we would be 
happy to contribute to the terms of reference for such a coordinated water allocation plan 
for your community.  
 
To accommodate your study needs, Land and Water British Columbia Inc. (WBC) will 
park your water licence application for six months. We feel that this should be sufficient 
time to complete the necessary work. If you complete your study within six months, we 
will continue with our adjudication process.  
 
LWBC continues with its policy to encourage development, create new jobs and bring 
economic benefit to British Columbians. If you have any questions, please call Bob 
Herath, Section Head, Land and Water Allocation, at (604) 586 4423.  
 
Yours truly, 
 
 
 



 24

Alec Drysdale 
Regional Manager 
Land and Water Management 
 
 
pc: Hugh G. Harris & Associates Inc., P.O.Box 79061, RPO Kingsway, Vancouver BC 

V5R 5Z6 - Att: Mr. Hugh Harris 
 
Jacques Whitford Environment Ltd., Unit 1 - 3771 North Fraser Way, Burnaby BC 
V5J 5G5 - Att: Mr. Ward Prystay 
 
Area "A" Quality Water Association, c/o. R.R.1, Site 11, Compartment 15, Garden 
Bay BC V0N 1S0 - Att: Ms. Cheryl Steernberg, Secretary 
 
Ms. Joanne McClusky, Barrister & Solicitor, Suite 900 - 525 Seymour Street, 
Vancouver BC V6B 3H7 
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MEMORANDUM 
TO WHOM IT MAY CONCERN 14 September 2003 
From: John Field, PhD 
Re: Fish assessment of Hotel Lake and outlet creek 
The Area A Quality Water Association recently asked me to review an environmental 
assessment 
report of Hotel Lake and its outlet creek prepared by Jacques Whitford Ltd in February 
2003. 
The following are my observations concerning the methods used and certain 
conclusions drawn by the author(s) of the report. 
 
1. It is my experience that minnow traps are relatively ineffective as a fish sampling 
method during the winter months (December – February). In part this is because fish 
feed very little when water temperatures are low, so they respond poorly to baited 
traps. Fish are also relatively inactive, so are less likely to encounter traps (this 
would also explain why the gill nets used in another part of the assessment were so 
unsuccessful). With regard to the observation that no fish were seen in the outlet 
stream – juvenile salmonids in particular generally spend the winter well hidden 
under rooted cutbanks and logs. 
 
2. The only salmonid caught during the fisheries assessment was identified as a 
rainbow trout (apparently incorrectly as intimated in a subsequent letter responding 
to a query from DFO biologist Dave Nanson). It is surprising that the authors did not 
refer to the fact that Hotel Lake is well known by anglers in Pender Harbour and 
beyond for its cutthroat trout. And it is even more surprising that they would prepare 
mitigation measures only for rainbow trout (in the original report) based on the 
capture of just one fish. 
 
For both of the above reasons, in my opinion it is inappropriate to put much 
confidence in the fish data obtained and therefore the recommendations that are 
based upon them. 
 
3. The mitigation measures presented in the report are based on an assumption that 
lake-resident salmonids spawn in late winter. At this time the outlet creek would be 
expected to be flowing, and therefore fish would be able to enter it for spawning. 
Based on the following observations, I don’t think that this assumption is necessarily 
valid. (1) Ruby Lake, one of the other lakes in the larger Sakinaw Lake watershed 
(of which Hotel Lake is also a part) is well known for its fall-spawning race of 
cutthroat trout. (2) In mid-November 2001, I observed fully mature cutthroat trout 
migrating out of Sakinaw Lake into Ruby Creek. (3) In December 2000, a Salmonid 
Enhancement Program volunteer reported capturing a running-ripe female cutthroat 
trout in Mixal Creek. For these reasons, I believe that there may be fall-spawning 
cutthroat trout throughout accessible streams of the Sakinaw Lake watershed. 
The mitigation measures described in the report would not benefit a fall-spawning 
race of cutthroat trout. If anything, they would have a detrimental effect. 
 
4. Another assumption made in the report is that peamouth chub from Hotel Lake 
spawn in the outlet creek sometime in late April or early May. I don’t have specific 
knowledge about the habits of chub in this lake, but I would like to point out that this 
species has been observed spawning during early June in Mixal Creek. It would be 
best to obtain data specific to Hotel Lake before allowing any possibility of the lake 
being drawn below the outlet sill level earlier in the year, as proposed in the 
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mitigation measures described in the assessment report. 
 
5. It is incorrectly stated in the report that coho salmon spawn in Mixal Creek in 
“October/November”. It is amply documented that adult fish enter Sakinaw Lake at 
that time, but that they then hold in the lake for a month or more while they mature. 
They begin to enter the streams where they spawn, such as Mixal Creek and its 
feeder lakes and tributaries, in early December (in most years). The major run 
occurs early in the season, but small numbers of fish have been observed spawning 
into the middle of January. 
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Recent theory suggests that many lake ecosystems can exist as one of two 
alternative stable states, dominated by either submerged macrophytes or 
phytoplankton, but mechanisms that might induce the shift between them are 
poorly understood.  The switch from macrophyte- to phytoplankton-dominance in 
shallow lakes is unlikely to be directly nutrient-induced, as both states can exist 
over an overlapping nutient range.  Rather, it depends on the breakdown of 
chemical and biological feedback mechanisms that buffer the macrophyte-
dominated state and resist change.  Hypothesized mechanisms that might cause 
the switch have included shading of submerged macrophytes by phytoplankton, 
suppression of macrophyte growth by epiphytes and filamentous macro-algae, 
changes in fish community structure and organochlorine pesticide toxicity.  
Abstraction of water for drinking and irrigation purposes might also be a 
triggering factor if the littoral zone of the lake is eliminated.  It is the plants and 
animals that live in the littoral zone that maintain water clarity through feedback 
mechanisms that contribute to the stability of the whole lake ecosystem.  In the 
case of Hotel Lake the increase in population over the past twenty years has 
inevitably led to increases in phosphates and nitrates in the water and sediments, 
which increases the production of algae and other aquatic life forms.  These 
nutrient levels will continue to rise, unless some remedial action is taken to stem 
the source of the eutrophication.  The slow reduction in resilience of the system 
caused by increasing eutrophication results in a greater likelihood that a 
triggering event will push the system from its present macrophyte-rich clear water 
state into the phytoplankton dominated alternative.  If the system switches to the 
algal-dominated state then water quality is liable to be seriously compromised.  
 
Dr M J Jackson 
 
May 13th 2004 
 


